UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VANESSA BAILEY,

Plaintiff,

V.
WILLIAM J. HENDERSON, Civil Action 98-02224 (HHK)

Defendant.

MEMORANDUM OPINION AND ORDER

Vanessa Balley, an African American woman formerly employed as a clerk with the United
States Postd Service, brings this action againgt her former employer aleging that she suffered sex, race,
and disability discrimination in her employment in violation of Title VII of the Civil Rights Act of 1964*
and the Rehabiilitation Act.> Defendant is William J. Henderson, Postmaster Generdl of the United
States, who is sued in his officid capacity only. Before the court isthe Postd Service s mation for
summary judgment. Upon condderation of the motion, the opposition thereto, and the summary-
judgment record, the court concludes that the Postal Service' s motion must be granted asto Bailey's
disparate-treatment Title VIl and disability clams. The motion must dso be granted asto Bailey's
hostile-work-environment Title VII claim to the extent that it is based on race. In dl other respectsthe
motion will be denied, except that the court’ s consideration of the proper scope of damages should

Balley prevail on theissue of lidbility isheld in abeyance.

1 42 U.S.C. § 2000e et seq.

2 29 U.S.C. § 701 et seq,



[I. FACTUAL BACKGROUND

When viewed in alight most favorable to Bailey,® the facts disclosed by the summary-judgment
record are asfollows. Bailey began working with the Postal Servicein 1973. In September 1993, she
was assigned to work in an area on the fourth floor of the Ward Place Posta Station known as the “the
cage” Thisareaiswhere mal that istime sendtive or contains valuable itemsis processed and is
surrounded by fencing that permits vishility into and out of the area. When Balley was transferred to
work in the cage area, she was trained by and worked with Betty Parker. Shortly thereafter, Parker
was reassigned to aduty station on another part of the fourth floor. After Parker |eft, another Postal
Service employee, Karen Hughley, was reassgned to work in the cage area and worked there with
Baley.

Bailey’ s troubles began about a week after Parker’ s reassgnment. Parker and another fourth-
floor employee, Charlene Archie, began addressing Bailey profandy. Upon Balley’sariva a work,
Archie and Parker would loudly comment, “Here comes the bitch!™ When Archie and Parker spoke
to Bailey or required her atention, they often referred to her as “bitch” or “bitch in the cage™ When

others would come to the fourth floor with mail or questions gppropriately directed to Bailey, Archie

3 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S.Ct. 2505 (1986) ("'evidence of the

[summary-judgment] non-movant isto be believed, and dl judtifiable inferences are to be
drawvn in hisfavor.”)

4 M. sAm. Fact St. 1 11.

s Id.
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and Parker would State “giveit to the bitch in the cage.”® Parker and Archie dso called Bailey “toilet-
paper wipe’ or “toilet-paper tongue,” suggesting she

was a supervisor's favorite.” They dso said Bailey was “giving it up out of both drawer legs” acrude
accusation that Bailey was sexualy promiscuous?® On one occasion, Parker and Archie followed
Bailey into the women’s room and cursed at her as she used the fadilities®

Bailey endured Parker’ s and Archi€’ s comments every working day from September 1993
through her separation from the Pogta Service in May 1994. During this same period, Archie and
Parker occasonally threw mail and smdll items at Bailey when she gpproached their working space and
sometimes placed objects on the floor in front of the door to the cage area, evidently hoping to cause
Baley to trip.

Bailey complained about Parker and Archi€' s behavior to her supervisors. When her direct
supervisor, Randolph Logan, evidenced adesire to intervene and stop Archie and Parker’ s behavior,
Bailey’ s second-line supervisor, Rodney Payne, an African American, told him to take no action
because the problems were attributable to “just some black women going through menopause.”°
Payne did meet with Bailey, Hughley, Parker, and Archie, however. Although Logan had apparently

confirmed Bailey’ s accusations, Payne was presented with no other witnesses or evidence regarding the

6 Dep. of Vanessa Bailey (“Bailey Dep.”) at 40.
7 Pl.’s Am. Fact St. 1 12; Bailey Dep. at 43.
8 PlsAm. Fact St. 112.

o Archie and Parker deny dl of Bailey’ s assertions (and themselves accuse Bailey and
Hughley of name-calling), while Hughley corroborates much of Bailey’s account.

10 M. ’sAm. Fact St. 1 14.
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conflict between the women. Payne, indicating that he could not determine what had happened or who
was at fault, directed the women to cease any bothersome behavior and to remain in their respective
work aress. Parker and Archi€' s verbal abuse continued unabated.

On May 11, 1994, Bailey suffered what she terms a“menta breakdown at work,” a condition
she aleges was caused by Parker and Archie’'s harassment.* The next day a work, she again fdt ill
and needed medical attention. She asked her acting supervisor, Stephen Jones, to drive her to the
medica unit. Jones declined to do so. Immediately thereefter, Bailey took medicd leave. She
received, and is gpparently still recelving, medicd treatment and worker’s compensation. On
November 16, 1996, the Department of Labor classfied plaintiff as having no potentid for
reemployment in her prior capacity.

1. ANALYSS

Under Federd Rule of Civil Procedure 56, summary judgment shdl be granted if the pleadings,
depositions, answers to interrogatories, admissons on file, and affidavits show that thereis no genuine
issue of materid fact in dispute and that the movant is entitled to judgment as a matter of law. Materid
facts are those "that might affect the outcome of the suit under the governing law."? The non-movant’s
opposition must consst of more than mere unsupported alegations or denials and must be supported by
affidavits or other competent evidence setting forth specific facts showing thet there is a genuine issue

for trid.** The non-movant is "required to provide evidence that would permit areasonable jury to

u Id. § 15.
L Anderson, 477 U.S. a 248.

13 Fed. R. Civ. P. 56(€); Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548 (1986).
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find" initsfavor.* If the evidenceis"merdly colorable" or "not significantly probative" the court may
grant summary judgment.*®
A. TitleVII Claims

Title VIl of the Civil Rights Act of 1964 Satesin rdevant part that it is“an unlawful
employment practice for an employer . . . to discriminate againg any individua with respect to his
compensation, terms, conditions, or privileges of employment, because of such individua’srace, color,
religion, sex, or nationa origin."”*® Hardly amodd of clarity, Bailey’s complaint aleges two types of
Title VIl dlams: disparate trestment on the basis of sex and race and hostile-work-environment based
on sex and race. Each is consdered in turn below.

I Digparate Treatment Claims

Balley damsthat her supervisors trested her differently than smilarly Stuated white male
employeesin two respects. First, while an gppropriate protocol was in place and was followed by

Payne when conflicts arose between mae employees,™” he did not follow this protocol and intercede

1 Laningham v. Navy, 813 F.2d 1236, 1242 (D.C. Cir. 1987).
15 Anderson, 477 U.S. at 249-50.
16 42 U.S.C.A. 8 2000e-2(a)(1) (West 1994).

1 Payne admitted at his deposition that when he has been presented in the past with “no
documentation or witnesses to verify” an employee' s complaints, he first would meet with the
complaining and accused employees and “listen to both sides of the story.” Payne Dep. at 19, 21.
He then “would ask the [employees' | supervisor, from his point of view,” what to make of the
adlegations. Id. at 19. Payne would then “investigate’ the Stuation himself by “go[ing] into [the
employees'] work area and mak[ing] my observations, do[ing] daily checks, wak[ing] through the
sations, and solicit[ing] any other employees, whether they witnessed these allegations or not, to
use for documentation.” 1d. at 21. He would then continue his “consultations’ with the
employees until resolution. 1d.
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gopropriately when told of Balley's accusations. Instead, he intervened in amogt ineffective way in the
conflict between Balley and Parker and Archie, dl of whom are African-American women, and
counsdled their direct supervisor Logan not to intercede because the femae employees were merely
“going through menopause.”*® Second, Bailey claims that a male acting supervisor, Stephen Jones,
declined her request to drive her to receive medicd treatment when shefdl ill. Jones admitted in his
deposition that “[a)s far as taking anyone to the medicd facilities, especidly femde, | didn’t opt to take
any femaesin my persond car.”*®

The Postd Service arguesthat it is entitled to summary judgment with respect to Balley’s
disparate-treatment claims because, among other reasons, she hasfailed to establish a prima- facie
case. The Pogtal Serviceis correct.

In McDonnell Douglas v. Green,® a disparate trestment case brought againgt a private
employer, the Supreme Court crafted the framework for analyzing Title VI cases in which the plaintiff
does not have direct evidence of discrimination. Under McDonnell Douglas, the plaintiff first must
establish aprima-facie case of discrimination based on one or more of the characteristics to which Title

VI extends protection.?! Recertly, in Brown v. Brody,? the United States Court of Appeds for the

18 Pl.’s Am. Fact St. 1 14.
19 Dep. of Stephen Jones at 22.
20 411 U.S. 792 (1973)

2 In acase such asthis, aprima-facie case is established by a showing that (1) plaintiff isa
member of a protected class, (2) she suffered an adverse employment action; and (3) smilarly
Stuated persons not in the protected class were not subject to that action. See Texas Dep't of
Community Affairsv. Burdine, 450 U.S. 248,254 & n. 6, 101 S. Ct. 1089
(1981)(recognizing that the McDonndl Douglas modd of a primafacie caseis flexible and will
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Digtrict of Columbia held that federd employees, like their counterpartsin the private sector, must show
that they have suffered an adverse personnd action in order to establish a prima-facie case of
disparate-trestment discrimination. Regecting the plaintiff’ s argument that “any sort of personnel action
undertaken for discriminatory reasons’ congtitutes an adverse personnd action,? the Brody court also
held that an employer’ s decisons regarding the laterd transfer of an employee, where the employee
suffers no diminution in pay or benefits, does not congtitute an actionable injury unless “there are some
other materialy adverse consequences affecting the terms, conditions, or privileges of her employment .
.. such that areasonable trier of fact could conclude that the plaintiff has suffered objectively tangible
harm.”?* This holding reflects a recognition that courts must avoid “micromanagement of business
practices that would result if [courts] ruled otherwise.”?

While an employer’s laterd-transfer decison is not the same as an employer’ s decision about
the appropriate way to respond to alegations of coworker harassment, they are amilar in that neither
action “condtitutes a 9gnificant change in [an employee’ s employment status, such as hiring, firing,
failing to promote, reassgnment with sgnificantly different responsbilities, or adecison causng a

sgnificant change in benefits”® This similarity reguires that both actions be governed by the rule

vary depending on the facts of the case).

22 199 F.3d 446, 455 (D.C. Cir. 1999).

= Id. at 453.

2 Id. at 457.

% Id. a 451 (citation omitted) (insertion in origind).

26 Id. a 456 (citing Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 761, 118 S.Ct. 2257 (1998)).
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aticulated in Brody. Applying thisrule to the facts of this case, Bailey’ s evidence regarding what her
supervisor did or did not do in responding to her complaints does not establish that she suffered an
actionable injury. Bailey’s employment status was unchanged and she does not show that she suffered
“materidly adverse consequences affecting the terms, conditions, or privileges of her employment . . .
such that a reasonabletrier of fact could conclude that [she] suffered objectively tangible
harm.”?" In thisregard, it isimportant not to conflate two distinct issues. Oneissue is whether Bailey
has adequately pleaded or produced evidence of the adverse-action element of her disparate-treatment
cause of action. The other iswhether the manner and relative vigor of the intervention by Balley's
supervisor is probative of Bailey’ s hostile-work-environment claim, a cause of action that does not
require a showing of an adverse action but does require Bailey to show that the conduct about which
she complains was based on sex and that her employer failed to take prompt and appropriate
corrective action to end sexudly or racialy harassng conduct. The latter issue will be discussed when
this court andyzes Bailey' s harassment clams.

Balley’s disparate-treatment claim based upon her acting supervisor’s refusa to take her, or
any other femde employee, in his car to recaeive medicd attention fares no better. Even if the
supervisor trested mae employees differently, a cause of action for disparate-treastment discrimination
cannot be based on this conduct because the failure to recelve a courtesy—here non-employment
related transportation—s not an adverse employment action.

ii. Hostile Work Environment Claim

2 Id. at 457 (emphasis added).



Bailey’ s hodtile-work-environment claim is based on Parker’ s and Archi€ sinvectives and
ingppropriate behavior and her supervisor’s refusad to intercede gppropriately as he had when he
became aware of conflicts between white mae employees. To establish her hostile-work-environment
clam, Bailey must show that (1) she was subjected to offensive and disparaging conduct; (2) such
conduct was based on sex or race; (3) such conduct was not welcomed; (4) such conduct was
aufficiently severe or pervasive that a reasonable person in her position would find her work
environment to be hostile or abusive; (5) at the time such conduct occurred and as aresult of such
conduct, plaintiff believed her work environment to be hostile or abusive; (6) her employer knew or
should have known of the conduct; and (7) her employer failed to take prompt and appropriate
corrective action to end the harassment.?

The Postd Service vigoroudy argues thet Bailey has failed to present evidence upon which a

jury could find in her favor on her hodtile-work-environment clams®  With respect to Bailey’s sexua-

28 See Meritor Savings Bank v. Vinson, 477 U.S. 57, 66-73, 106 S.Ct. 2399 (1986); Harris v.
Forklift Sys., Inc., 510 U.S. 17, 21-22, 114 S.Ct. 367 (1993); Curry v. District of Columbia, 195
F.3d 654, 660 (D.C. Cir. 1999).

2 In afootnote in their reply memorandum, the Postal Service “urges the court to
strike the plaintiff’s affidavit in its entirety because it is rife with hearsay statements.” Def.’s
Reply to Mot. for Summ. J. at 12. It is elementary that requests of the court to take affirmative
action of the kind requested by the Postal Service are appropriately made by motion. Thisis
particularly true of an action that would result in judgment being entered for the requestor. For
this reason aone, the court would not accede to the Postal Service's “urging.” Aside from the
procedura infirmity of the Postal Service' s request of this court to strike plaintiff’s affidavit, the
Postal Service's position on the merits of the evidentiary issue it raisesis at least in doubt. One
example the Postal Service gives of “irredeemable hearsay” in Bailey's affidavit isBailey’s
assertion that Rodney Payne told a subordinate “to leave Archie and Parker alone because they
were just ‘menopausal women.”” 1d. Hearsay statements are out of court declarations that are
presented to prove the truth of the matter asserted therein. Fed. R. Evid. 801(c). The court
doubts that Bailey seeks to have the alleged *menopausal women” statement considered for its
truth.
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harassment claim,® the Postal Service focusesiits challenge on the part of Bailey’s case that is based on

Balley's assertions that her coworkers caled and referred to her as* bitch” and engaged in conduct

which is not overtly sexud in nature. The Pogta Service argues that:

assuming for the sake of argument that Archie and Parker made dl of the derisve and
scornful statements that Bailey accuses them of making (and did the other nettlesome
things such asthrowing mail at the plaintiff’sfeet . . .), the sine qua non that the
plaintiff’s caseislacking is her ability to establish that the motive of Archie and Parker
in making those comments was to gain some advantage of a sexual natureor
dternatively, to make Bailey’ s work environment unpleasant or uncomfortable because
of her immutable nature asa woman.”!

Further, the Postal Service points out that Bailey “conceded” in her deposition that Parker and Archie's

comments were not “sexua or romantic come-ons’ but were perhagps motivated by Parker’sand

Archi€' s envy that “[Bailey] had the position they wanted and [that] they had to do other jobs”*

As primary support for its position, the Posta Service cites Galloway v. General Motors

Service Parts® In Galloway, afemae auto worker claimed that her employer violated Title VII by

failing to protect her from sexua harassment by a coworker with whom she had previoudy had a

romantic relationship. The coworker had repesatedly caled her a“sick bitch,” the“sick” gpparently in

reference to the plaintiff’ s hospitaization on two occasions for psychiatric disorders®* The coworker

30

31

32

33

34

The court agrees with the Postal Service insofar as Bailey’ s hostile-work-environment
claim is based on race for the reasons the Postal Service sets forth in its summary-judgment

papers.

Def.’ s Mot. for Summ. J. at 12 (emphasisin origind).
Id. a 13 (emphasisin origind).
78 F.3d 1164 (7" Cir. 1996).

Id. at 1165.

Page -10-



aso had sad “if you don't want me, bitch, you won't have adamn thing” and on one occasion “made
an obscene gesture at her and said ‘ suck this, bitch.’”®

In an opinion authored by Chief Judge Posner, the Seventh Circuit affirmed the tria court’s
grant of summary judgment in the defendant’ s favor and concluded that “*sick bitch’—and, we add, the
other verba abuse, and the obscene gesture [that was directed toward the plaintiff by her
coworker]-was, in context, not a sex- or gender-related term.”*® The Seventh Circuit reasoned as
follows about the word “bitch”:

[1t] does not necessarily connote some specific female characteristic, whether true false,

or stereotypicd; it does not draw attention to the woman’s sexua or materna

characteristics or to other respects in which women might be thought to be inferior to

men in the workplace, or unworthy of equa dignity and repect. In its norma usage, it
issmply a pgjorative term for “woman.”’

s Id.
3 Id. at 1167.
3 Id. at 1167-68.
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The Postd Service's argument is without merit and its reliance on Galloway is misplaced.® As

has been indicated, an dement of a Title VIl sexud harassment clam isthat the offending conduct was

based on sax. Thereis not, however, arequirement that Bailey demondrate the “motives’ of her

antagonists or that the conduct to which she was subjected was “ sexud or romantic come-ons.” A

amilar argument, that only conduct of a sexua nature can be the basis of a sexud-harassment suit, has

been considered and rejected by severa courts, including the court of appeals for this circuit.® In

McKinney v. Dole, the Digtrict of Columbia Circuit stated:

We have never held that sexua harassment or other unequa treatment of an employee
or group of employees that occurs because of the sex of an employee mugt, to beillega
under Title VII, take the form of sexud advances or of other incidents with clearly sexud
overtones. And we declineto do so now. Rather, we hold that any harassment or other
unequd treatment of an employee or group of employees that would not occur but for
the sex of the employee or employess, if sufficiently patterned or pervasive, comprise an
illegal condition of employment under Title V11.%°

38

39

40

None of the other cases the Postal Service cites to support its position does so. In Neuren v.
Adduci, Mastriani, Meeks & Schill, 43 F.3d 1507 (D.C. Cir. 1995), for example, the plaintiff
filed suit for gender discrimination under Title VII for her termination as a senior associate with
the defendant law firm. She offered direct evidence of discrimination viaa partner’ s written
evduation of her in which the partner sated the plaintiff was“[€]xtremely difficult on secretarid
and support staff. A bitch!” 1d. at 1510. The court held that athough “this pgorative term
may support an inference . . . [of] discriminat[ion] under different circumstances,” theterm “in
itsdf . . . isnot aways conclusve of sex discrimination” and, as used in the plantiff’ s evaluation,
was “grounded in gender-neutra concerns about Neuren's interpersond relations with co-
workers rather than discriminatory considerations” 1d. at 1513. Unlike the Sngle use of
“bitch” dleged in Neuren, Bailey, among other things, aleges hundreds of invocations. Bailey
has dleged the “different circumstances’ the Neuren court envisoned would “support an

inference’ of discrimination Aswith Neuren, the other cases the Postal Service cites are
factudly distinguishable from this case.

See Hall v Gus Constr. Co., 842 F.2d 1010 (8" Cir. 1988); Hicks v Gates Rubber Co., 833
F.2d 1406 (10 Cir. 1987); McKinney v Dole, 765 F.2d 1129 (D.C. Cir. 1985).

McKinney, 765 F.2d at 1138.
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Asfor the Postal Service sreliance on Galloway, Bailey makes a sdient point regarding the
Seventh Circuit’s pardang of the word “bitch”: “it is hard to understand when such a‘pgorative term for
woman,” as the Seventh Circuit termsit, could be used in amanner that does not infer (Sc) hodtility
toward women. . . ."** This court agrees. “Bitch,” which means“afemae caning’ or “amdicious,
soiteful and domineering woman”“? clearly and objectively has gender-specific connotations. It bresks
no new legd ground to state-as the Seventh Circuit acknowledges-that the use of the word “bitch” can
create a hostile work environment; whether it does or not depends on the particular circumstances of the
case.

The court holds that, in combination, the referencesto Bailey as “bitch ”or “the bitch in the
cage,” Balley’s co-workers statements that she was “giving it up out of both drawer legs,” her second-
line supervisor’' s satements to her direct supervisor that he should not intercede because Bailey, Parker,
and Archie were “just some black women going through menopause,” and her second-line supervisors

decision not to follow a protocol he had followed when addressing conflicts between mae co-workers,

41 P."’s Opp. to Summ. J. a 16. Oneis left to wonder whether the Seventh Circuit is atogether
convinced that its parsing and analysis of the term “bitch” is correct. The concluding paragraph
of itsopinion in Galloway statesin part:

“[€e]ven if thisis wrong and there is some sexual innuendo or gender dur in ‘sick
bitch’ that we are missing, Galloway’s case falls under the bar of our
Baskerville decision. There, as we have said, we created a safe harbor for
employers in cases in which the aleged harassing conduct is too tepid or
intermittent or equivocal to make a reasonable person believe that she has been
discriminated against on the basis of her sex.”

78 F.3d at 1168.
42 The Merriam Webster Dictionary 90 (5" ed. paperback 1994).
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provide a basis for areasonable juror to find that the conduct about which Bailey complains was “ based
on sex."
B. Rehabilitation Act Claim
Bailey clamsthat the Postd Service violated that the Rehabilitation Act it discriminated against
her and, and continues do so, on account of her psychological condition by failing to reasonably
accommodate her disability. The Pogtd Service arguesthat Bailey’s dam is fundamentdly flawed and
that it cannot be held liable on this cause of action because it did not know of her aleged disability.
Section 504 of the Rehabilitation Act, provides:
No otherwise qualified handicapped individua in the United States, as defined in
section 706(7) of thistitle, shal, solely by reason of his handicap, be excluded from
the participation in, be denied the benefits of, or be subjected to discrimination under
any program or activity receiving Federd financid assistance...*
This circuit has interpreted the language “ solely by reason of” in the Satute to require “the employer [to]
have acted with an awareness of the disability itsalf.”*> This notice to the employer need not be explicit,

but must be sufficient to serve as “an adequate, prior aert to the defendant of the plaintiff’s disabled

Status.”°

43 The Postdl Service dso arguesthat it is entitled to judgment as a matter of law because
“[c]orrective action was taken by management to solve plaintiff’s aleged problems with her co-
workers” Def.’sMot. a 20. The evidence discerned from the summary judgment record,
which must be viewed in the light most favorable to Bailey, requires that this contention be
summarily regected.

a4 29 U.S.C.A. § 794 (West 1999) (emphasis added).
45 Crandall v. Paralyzed Vet. of Am., 146 F.3d 894, 897 (D.C. Cir. 1998).

46 Id. at 898.
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Bailey admitted in her depogition that prior to her final day a work, she never told any of her
supervisors that she had been afflicted with a psychologica condition. Indeed, she hersdlf did not learn
of her allment until May 12, 1994, her last working day. Given the nature of plaintiff’ salment, itis
unreasonable to expect her supervisors to have divined it. Asthe Posta Service did not know of
plaintiff’s condition, the Postal Service could not have been motivated by it. The court must dismiss
plantiff’s Rehabilitation Act claim.

C. Damages

The Pogta Service argues that the Federd Employees Compensation Act bars plaintiff from
recovering compensatory damages, front pay, and back pay here because she applied for and received
disability benefits. Bailey vigoroudy disputes this proposition. The court declinesto consider the issue
of the proper scope of plantiff’s damages should she prevail on the issue of liability at thistime.
Accordingly, this court’s congderation of the damages portion of the Postal Service smotionisheld in
abeyance.

[V.CONCLUSON

For the foregoing reasons, it isthis 19" day of April, 2000, hereby

ORDERED that defendant’s motion for summary judgment with respect to plaintiff’ s disparate
trestment Title VII damsisGRANTED; and it is further

ORDERED that defendant’s motion for summary judgment with respect to plaintiff’s race
based hostile work environment clam is GRANTED; and it is further

ORDERED that defendant’ s motion for summary judgment with respect to plaintiff’ s sex based

hogtile work environment clam is DENIED ; and it is further
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ORDERED that defendant’s motion for summary judgment with respect to plaintiff’'s
Rehabilitation Act dam isGRANTED; and it is further
ORDERED that defendant’ s mation for summary judgment with respect to the issue of the

scope of damages should plaintiff prevail ishdd in aeyance.

Henry H. Kennedy, J.
United States Digtrict Judge
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